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Before Cissel, Hairston and Hol tzman, Adm nistrative
Trademar k Judges.
Opi nion by Hairston, Adm nistrative Trademark Judge:

An application has been filed by Bijoux International,
Inc. to register the mark EXTREME SPORT for “all purpose
sport bags and fanny packs, backpacks, duffel bags, travel
bags, tote bags, handbags, and Iuggage.”EI

The Trademark Exami ning Attorney has finally refused

regi stration under Section 2(d) of the Trademark Act on the

! Serial No. 75/542,447 filed August 25, 1998, based on
applicant’s assertion of a bona fide intention to use the mark in
comer ce.
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ground that applicant’s mark, if used in connection with
the identified goods, would so resenble the previously

regi stered mark EXTREME f or “backpacks,”z[?s to be likely to
cause confusion. In addition, the Exam ning Attorney has
made final a requirenent that applicant disclaimthe word
SPORT apart fromthe mark as shown.

Applicant has appealed. Briefs have been filed, but
no oral hearing was requested.

We turn first to the disclainer requirenent. It is
the Exam ning Attorney’s position that the word SPORT, as
used in connection with all purpose sport bags, fanny packs
and the |ike describes a feature or use of the goods and
thus, it nmust be disclainmed. |In support of her position,
she has submtted several registrations for marks which
i nclude the word SPORT, wherein SPORT is disclained, for
goods of the type involved in this appeal. Applicant, on
t he other hand, nmaintains that its mark EXTREME SPORT is a
unitary termand thus, a disclainmer is unnecessary.

TMEP Section 1213.06(a) states, in pertinent part,

t hat :

A mark or portion of a mark is considered “unitary”

when it creates a comrercial inpression separate

and apart from any unregi strable conponent. That
is, the elenents are so nmerged together that they

2 Regi stration No. 1,292,277 issued August 28, 1984; Section 8 &
15 affidavit fil ed.
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cannot be divided to be regarded as separabl e
elements. |If the matter conprising the mark or
rel evant portion of the mark is unitary, no

di scl aimer of an el enment, whether descriptive,
generic, or otherw se is required.

In this case, we agree with applicant that its mark

EXTREME SPORT is a unitary mark and thus, a disclainer of

SPORT is unnecessary. The term “extrene sport” refers to a

non-traditional type sport, such as nmountain clinbing, hang

gliding, or notor cross.E] Applicant’s mark EXTREME SPORT is

very different fromthe marks in the third-party

registrations relied on by the Exam ning Attorney wherein

the word SPORT is conbined with a trade nanme, e.g., SIERRA

SPORT and REGATTA SPORT. In those situations, the trade

name and the word SPORT are regarded as separable el enents.

However, because applicant’s mark EXTREME SPORT creates a

comercial inpression which is separate fromthat created

by the word SPORT alone, a disclainer is not required in

this case.

W turn next to the refusal to register under Section

2(d) of the Trademark Act.

3 W take judicial notice of The Anmerican Heritage Dictionary of
the English Language (4'" ed. 2000) wherein “extrene” is defined

at no.

5 as:
Sports a. Very dangerous or difficult: “extrenme
skiing.” b. Participating or tending to participate
in a very dangerous or difficult sport: “an extrene
skier.”
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At the outset, we note that the goods of applicant and
registrant are identical in part (backpacks). The rest of
applicant’s goods are closely related to registrant’s
backpacks in that they are all itens for carrying one’s
bel ongi ngs. Appl i cant does not take issue with the fact
that the respective goods are in part identical and are
otherwise closely related in that they would be sold in the
sane channels of trade to the sane classes of purchasers.
W will focus, therefore, as have applicant and the
Exam ni ng Attorney, on the invol ved marks.

As our principal reviewing court, the Court of Appeals
for the Federal Crcuit, has stated, “Wen marks woul d
appear on virtually identical goods or services, the degree
of simlarity necessary to support a conclusion of likely
confusion declines.” Century 21 Real Estate Corp. V.
Century Life of America, 970 F.2d 874, 23 USPQ2d 1698, 1700
(Fed. Gr. 1992). In this case, applicant seeks to
regi ster the mark EXTREME SPORT, while the cited mark is
EXTREME. We find that, when considered in their
entireties, there are obvious simlarities in sound and
appear ance between the narks. The EXTREME portion of
applicant’s mark is identical to the entirety of
registrant’s mark, and the addition of SPORT in applicant’s

mark as insufficient to avoid a |ikelihood of
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confusion when the marks are applied to identical and
closely related goods. The word SPORT is descriptive of
applicant’s goods in that, as even applicant acknow edges,
it indicates that such goods are of a “sport” type or for
sport use. |If applicant were to use its EXTREME SPORT mark
in connection with goods which are identical and closely
related to registrant’s, purchasers are likely to believe
that EXTREME SPORT is a new line of sport backpacks and

ot her products fromthe nmakers of EXTREME backpacks.

In finding that applicant’s mark is simlar to
registrant’s mark, we have kept in mnd the nornmal
fallibility of human nenory over tinme and the fact that
purchasers retain a general, rather than a specific,
recol l ection of trademarks encountered in the marketpl ace.
Anot her factor we have considered is that the record is
devoid of any evidence of third-party uses and/or
regi strations of EXTREME marks for goods simlar to the
types of goods involved in this appeal.

We conclude that consuners famliar with registrant’s
backpacks sold under its mark EXTREME woul d be likely to
bel i eve, upon encountering applicant’s mark EXTREME SPORT
for identical and closely rel ated goods, that the goods
originated wth or were sonehow associated with the sane

entity.
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Deci sion: The requirenent for a disclainer of SPORT
is reversed. The refusal to register under Section 2(d) of

the Trademark Act is affirmed.
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